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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

VELLS, Judge: Respondent determ ned a deficiency in
petitioner’s Federal incone tax of $8,153 for 2003, a failure to
file addition to tax pursuant to section 6651(a)(1) of $1, 780,

and an accuracy-rel ated penalty pursuant to section 6662(a) of
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$1,631.1 The issues remaining to be decided relate to
petitioner’s entitlenent to deductions that he clained on
Schedul e A, Item zed Deductions, and Schedule C, Profit or LoSs
From Busi ness, of his return for the year in issue and whet her he
is liable for the failure to file addition to tax pursuant to
section 6651(a)(1l) and the accuracy-rel ated penalty pursuant to
section 6662. 2
FI NDI NGS OF FACT

Sonme of the facts and certain exhibits have been stipul at ed.
The stipulations of fact are incorporated in this opinion by
reference and are found accordingly.

At the tinme the petition was filed, petitioner lived in
Wodsi de, New Yor k.

On his 2003 Federal inconme tax return petitioner listed his
occupation as graphics. Additionally, petitioner is a performng

artist who engages in “voice-over” and “on-canera” work.?3

1Unl ess otherwi se indicated, all Rule references are to the
Tax Court Rules of Practice and Procedure, and all section
references are to the Internal Revenue Code (Code), in effect for
the year in issue. All amounts are rounded to the nearest whole
dol | ar.

Respondent determ ned that petitioner is liable for self-
enpl oynment tax and all owed a correspondi ng sel f-enpl oynent tax
deduction in the notice of deficiency. The self-enploynent tax
and its correspondi ng deduction are conputational and will depend
on the Court’s resolution of the issues discussed herein.

3On petitioner’s Schedule C, he listed his business as
theater. W interpret “theater” to include petitioner’s voice-
(continued. . .)
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Petitioner finds his voice-over and on-canmera work through talent
agencies nationwm de. Normally, petitioner auditions for the
voi ce-over work by recording the proposed job on his honme studio
equi pnrent and then emailing the talent agency the digital files.
On Schedul e A of his 2003 Federal incone tax return
petitioner clainmed unrei nbursed enpl oyee expenses of $15, 700 as
m scel | aneous item zed deductions. Petitioner also clained as
m scel | aneous iten zed deducti ons expenses for union dues of $202
and tax preparation fees of $425. Petitioner clained a total of
$16, 327 in mscell aneous item zed deductions on Schedul e A
However, the total amount of petitioner’s item zed deducti ons was
reduced to $15,313 by the 2-percent-of -adj ust ed-gross-i ncone
[imtation pursuant to section 67(a). |In the notice of
deficiency respondent disallowed petitioner’s clained
m scel | aneous item zed deductions of $15, 313.*
On Schedule C of his 2003 return, petitioner clained a

deduction for nmeals and entertai nment of $1,600.° Additionally,

3(...continued)
over and on-canera work.

“On Form 5278, Statenent - |Inconme Tax Changes, attached to
the notice of deficiency, respondent disallowed $15, 313 of
item zed deductions. However, on Form 886-A, Expl anation of
Itens, attached to the notice of deficiency, respondent
specifically disallowed the unreinbursed enpl oyee expenses of
$15, 700.

SOn his return, petitioner failed to apply to this anmpunt
the 50-percent limtation of sec. 274(n)(1).
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petitioner clainmed on Schedule C a deduction for other expenses
of $16,275. Respondent denied all of petitioner’s deductions for
meal s and entertai nnent expenses and ot her expenses.
Petitioner tinely filed a petition with this Court.
OPI NI ON
CGenerally, the Comm ssioner’s determ nation of a deficiency

is presuned correct, and the taxpayer has the burden of proving

it incorrect. Rule 142(a); Wl ch v. Helvering, 290 U. S. 111, 115
(1933).

Deductions are a matter of |egislative grace, and generally
t axpayers bear the burden of proving their entitlenent to the

deductions clained. Sec. 6001; INDOPCO, Inc. v. Conmi ssioner,

503 U.S. 79, 84 (1992). Section 162(a) permts “as a deduction
all the ordinary and necessary expenses paid or incurred during
the taxable year in carrying on any trade or business”. To be
deducti bl e, ordinary and necessary expenses nust be “directly
connected with or pertaining to the taxpayer’s trade or

busi ness”. Sec. 1.162-1(a), Income Tax Regs. Additionally,
section 212 generally all ows deduction of ordinary and necessary
expenses paid or incurred during the tax year for the production
or collection of incone. Sec. 1.212-1(d), Incone Tax Regs. The
deduction for trade or business expenses nust be reasonable in

anount and bear a reasonable and proximate relationship to the
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production or collection of taxable incone. |d. However, a
t axpayer may not deduct personal expenses. Sec. 262(a).

Ceneral ly, a taxpayer nust keep records sufficient to
establish the anounts of the itens reported on his Federal incone
tax return. Sec. 6001; sec. 1.6001-1(a), (e), Incone Tax Regs.
In the event that a taxpayer establishes that a deductible
expense has been paid but is unable to substantiate the precise
anount, we generally may estimte the anount of the deductible
expense, bearing heavily against the taxpayer whose inexactitude
in substantiating the anmount of the expense is of his own nmaking.

Cohan v. Conm ssioner, 39 F.2d 540, 543-544 (2d Gr. 1930). W

generally will not estimate a deducti bl e expense, however, unless
t he taxpayer presents sufficient evidence to provide sone basis

upon which an estimate may be nmade. Vanicek v. Comm ssioner, 85

T.C. 731, 743 (1985).
Section 274(d) supersedes the Cohan doctrine for certain

categories of expenses. Sanford v. Conmm ssioner, 50 T.C 823,

827-828 (1968), affd. per curiam412 F.2d 201 (2d Gr. 1969).
Cenerally, a deduction is disallowed for travel expenses, neals
and entertainnment, and |isted property unless the taxpayer
properly substantiates: (1) The anobunt of such expense; (2) the
time and place of the expense; (3) the business purpose; and (4)
in the case of neals and entertai nnent, the business relationship

bet ween the taxpayer and the persons being entertained. Sec.
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274(d). Section 280F(d)(4) includes cellular telephones as
listed property. Generally, deductions for expenses subject to
the strict substantiation requirenments of section 274(d) nust be
disallowed in full unless the taxpayer satisfies every el enent of

those requirenents. Sanford v. Conm ssioner, supra at 827-828;

Larson v. Conm ssioner, T.C Meno. 2008-187; sec. 1.274-5T(a),

Tenporary I ncone Tax Regs., 50 Fed. Reg. 46014 (Nov. 6, 1985).
Deductions for |isted property that is used both personally and
in the taxpayer’s business are disallowed unless a taxpayer
establ i shes the anmount of business use of the property. Kinney

V. Conm ssioner, T.C. Menob. 2008-287; A sen v. Comm ssioner, T.C.

Meno. 2002-42, affd. 54 Fed. Appx. 479 (9th Cr. 2003); sec.
1.274-5T(b) (6)(i)(B), Tenporary Incone Tax Regs., 50 Fed. Reg.
46016 (Nov. 6, 1985).

Taxpayers may substantiate their deductions by either
adequate records or sufficient evidence that corroborates the
taxpayer’s own statenent. Sec. 274(d). To satisfy the adequate
records requirenent, a taxpayer nust maintain records and
docunentary evidence that in conbination are sufficient to
establish each el enent of an expenditure or use. Larson v.

Comm ssi oner, supra; sec. 1.274-5T(c)(2)(i), Tenporary |Income Tax

Regs., 50 Fed. Reg. 46017 (Nov. 6, 1985). A contenporaneous |og
is not required, but corroborative evidence used to support a

t axpayer’s reconstruction of the expenditure “‘nust have a high
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degree of probative value to elevate such statenent’” to the
| evel of credibility of a contenporaneous record. Larson v.

Conmm ssi oner, supra (quoting section 1.274-5T(c)(1), Tenporary

I ncone Tax Regs., 50 Fed. Reg. 46016 (Nov. 6, 1985).

In the absence of adequate records, a taxpayer may
alternatively establish an el enent of an expenditure by “his own
statenent, whether witten or oral, containing specific
information in detail as to such elenent” and by *“other
corroborative evidence sufficient to establish such elenent.”

Larson v. Conm ssioner, supra; sec. 1.274-5T(c)(3), Tenporary

| nconre Tax Regs., 50 Fed. Reg. 46020 (Nov. 6, 1985). However, we
do not estimate under the Cohan doctrine expenses that are

subject to the requirenents of section 274(d). Sanford v.

Conmi ssi oner, supra at 827; Larson v. Commi SSioner, supra.

Petitioner contends that the burden of proof regarding the
substantiation of his expenses should be placed on respondent
pursuant to section 7491(a). Section 7491(a) does not alter the
t axpayer’s burden of proof where the taxpayer has not conplied
with all substantiation requirenents, including those of section
274(d), and where the taxpayer has not maintained all records
required by the Code. Sec. 7491(a)(2)(A) and (B); see also

H gbee v. Conm ssioner, 116 T.C 438, 442-443 (2001).

Addi tionally, the burden of proof is determ native only when

there is an evidentiary tie. Knudsen v. Conm ssioner, 131 T.C
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185, 189 (2008). When there is an evidentiary tie, we consider
whet her petitioner introduced credi ble evidence on that issue in
order to shift the burden of proof. However, nost of the issues
can be decided on the basis of the record in the instant case.®
Petitioner clainmed deductions on Schedule A for union dues
of $202, unreinbursed enpl oyee busi ness expenses of $15, 700, and
tax preparation fees of $425, for a total mscellaneous item zed
deduction expense of $16,327. After the 2-percent-of -adj usted-
gross-incone limtation was applied pursuant to section 67(a),
t he anobunt deducted was $15,313. The total amount of $15, 313 was
di sal | oned by respondent in the Form 5278, Statenent - |nconme Tax
Changes, attached to the notice of deficiency. However, the Form
886- A, Explanation of Itens, attached to the notice of
deficiency, nentions only unreinbursed enpl oyee expenses.
Additionally, at trial respondent did not dispute the
deductibility of the union dues or the tax preparation fees.
Accordingly, we deemthe deductibility of the union dues and the

tax preparation fees conceded by respondent.’

®Petitioner’s clainmed deduction for cellular tel ephone
expenses i s subject to the hei ghtened substantiation requirenents
of sec. 274(d). Petitioner has offered |imted substantiation,
but it does not neet the requirenents of sec. 274(d).
Accordingly, sec. 7491(a)(1l) does not apply to petitioner’s claim
to this deduction. See sec. 7491(a)(2)(A).

To the extent that petitioner clainmed additional tax
preparation fees at trial, petitioner failed to substantiate any
amount above the $425 that we deem conceded by respondent.

(continued. . .)
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As to petitioner’s clainmed unreinbursed enpl oyee busi ness
expenses, they include expenses for unifornms of $920, shoes of
$640, uniformcleaning of $2,250, energency cab fares of $1, 860,
prof essi onal books and catal ogs of $520, tuition of $2, 830,
educat i onal books and supplies of $2,780, supplies and equi pnent
of $3,760, and tel ephone service of $740.8 Petitioner testified
that the receipts he offered were for his Schedul e C busi ness
expenses. Petitioner failed to offer testinony or docunentary
evi dence specifically relating to his unrei nbursed enpl oyee
busi ness expenses that he clainmed on Schedule A. Accordingly,
we sustain respondent’s determ nation denying petitioner’s
deduction for unrei nbursed enpl oyee busi ness expenses cl ai ned on
Schedul e A

On Schedule C petitioner clainmed a deduction for neals of

$1,600. Petitioner testified that he clai med neal s expenses of

(...continued)
Petitioner provided a receipt for tax preparation fees from 2001
and clainmed that his tax preparation fees for 2003 nust have been
hi gher. However, such specul ative evidence is inadequate for us
to make an estimate of additional tax preparation expenses beyond
t hose conceded by respondent for tax year 2003. See Vanicek v.
Commi ssioner, 85 T.C 731, 743 (1985).

8As noted above, petitioner listed his occupation on his
Form 1040, U.S. Individual Incone Tax Return, as graphics.
Additionally, petitioner is a performng artist who engages in
“voi ce-over” and “on-canera” work. The record does not establish
that petitioner was enpl oyed for purposes of the clained
expenses; however, even if those expenses shoul d have been
classified as Schedul e C expenses, petitioner has failed to show
that he is entitled to any deduction for them
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$15 a day relating to a play for which he volunteered his
services. Petitioner testified that his invol venrent was for the
3 days that the play was perforned, Decenber 12, 13, and 14, and
for 1 hour every Tuesday from Septenber 16 through Decenber 9,
2003 for rehearsals. GCenerally, expenses for neals away from
home nust neet the hei ghtened substantiation requirenents of
section 274(d). However, unreinbursed expenditures, including
expenses for neals while away from hone, made incident to the
rendition of services to a charitable organi zation may constitute
a charitable contribution deduction. Sec. 1.170A-1(g), |ncone
Tax Regs. Petitioner failed to offer any docunentary evi dence or
testinony adequate to substantiate his neals expenses that relate
to the play under either section 274(d) or section 1.170A-1(9),
| ncone Tax Regs. Petitioner’s testinony does not prove that the
expenses for neals were incurred while he was “away from hone” or
prove that his volunteer work was in service to a qualifying
donee of tax-deductible contributions.® See sec. 274(d); sec.
1. 170A-1(g), Income Tax Regs. Additionally, petitioner failed to
of fer any testinony or docunentary evidence for neals expenses

greater than those relating to the play. Accordingly, we sustain

°Petitioner provided an advertisenent for the play in which
he was involved. On the advertisenent, the organization, the
52nd Street Project, clains to be a “non-profit organization”
Petitioner failed to prove that the 52nd Street Project neets the
requi renents of sec. 170(c)(2).
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respondent’s denial of a deduction for neals clained on
petitioner’s Schedule C.

On Schedule C petitioner also clainmed a deduction for other
expenses of $16,275. Expenses included in that anount are for
post age of $684, books and stationery of $620, supplies of
$1,891, actor’s mscellaneous itenms of $5,320, tel ephone and
cellular tel ephones of $2,670, studio expenses of $3,410, and
trai ni ng workshops of $1, 680.

Petitioner contends that we can use his limted
substantiation to make an estimation of his Schedul e C expenses,
pursuant to the Cohan doctrine. However, petitioner failed to
specify which of the receipts that he offered substantiate the
particul ar expenses clainmed on Schedule C. Sonme of his
substantiation fits neatly into the categories clainmed on
Schedul e C, such as cellular tel ephone expenses that fit into his
cl ai mred deduction for telephone and cellul ar tel ephones, while
ot hers, such as expenses for trade newspapers, do not fit into a
specific category but could belong in nultiple categories, such
as claimed deductions for books and stationery, supplies, actor’s
m scel | aneous expenses, or studi o expenses. Accordingly, we wll
anal yze petitioner’s substantiation by individual receipts and
t hen determ ne whether any further estimation, pursuant to the

Cohan doctrine, is warranted.
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According to petitioner’s testinony, he purchased weekly and
mont hly trade newspapers that contained detailed industry
information as well as casting calls. Petitioner testified that
he purchased Ross Reports, nonthly for $8 per issue, and
Backst age, weekly for $2 per issue. Petitioner offered two
recei pts for Ross Reports which show a cost of $8 per issue
during tax year 2003. On the basis of the foregoing, we conclude
that petitioner may deduct $96 for Ross Reports nagazi ne, which
we conclude is an ordinary and necessary busi ness expense. See

Cohan v. Conm ssioner, 39 F.2d at 543-544. However, petitioner

failed to provide evidence substantiating any paynents for issues
of Backstage, and we, therefore, sustain respondent’s
di sal | ownance of a deduction for that publication.

Petitioner offered a receipt for $34 for the transfer of a
recorded audition fromvideo tape to a digital video disc (DVD).
According to petitioner’s testinony, he transferred the audition
to a DVD so that it could be easily viewed by producers and
casting directors.® On the basis of the foregoing, we concl ude
that petitioner’s expenses for the video-to-DVD transfer are
ordi nary and necessary expenses of petitioner’s voice-over
busi ness. Consequently, we hold that petitioner nmay deduct $34

for the nedia transfer.

opetitioner offered the original tape and a copy of the
DVD.
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Petitioner also clained $22 per day for local transportation
expenses for the play, discussed above, for which he vol unteered
his services. Generally, conmuting expenses between the
t axpayer’s residence and pl ace of business are personal expenses,
and, therefore, are nondeductible. Sec. 262(a); sec. 1.262-
1(b)(5), Incone Tax Regs. However, taxpayers are allowed a
deduction for unreinbursed transportation expenses incident to
the performance of charitable services as long as there is not a
significant el enment of personal pleasure, recreation, or vacation

in such travel. Sec. 170(j); Cavalaris v. Comm ssioner, T.C

Meno. 1996-308; sec. 1.170A-1(g), Inconme Tax Regs. As proof of
his eligibility for the transportati on expenses, petitioner
offered solely his testinony. As noted above, petitioner failed
to prove that his services were perforned for a qualified donee
of tax-deductible contributions. W, therefore, sustain
respondent’s disall owance of petitioner’s transportation
expenses.

Petitioner testified that he spent $700 on the design of his
Internet Web site. Petitioner offered printouts of his Wb site
as proof of the design expenses. However, petitioner failed to
provi de any docunentary evi dence showi ng the anount paid, or, if

it was paid, when it was paid. See Vanicek v. Conm ssioner, 85

T.C. at 743. Additionally, given petitioner’s overall |ack of

substantiation, we give little credence to his testinony
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regarding the cost of his Internet Wb site. W, therefore,
sustain respondent’s disall owance of petitioner’s clainmed expense
for Internet Web site design

As to petitioner’s clainmed expenses for cellular tel ephone,
such expenses are subject to heightened substantiation
requi renents. See secs. 274(d), 280F(d)(4). Petitioner’s bank
statenents reveal nonthly charges from AT&T Wrel ess, and he
testified that 40 percent of his cellular tel ephone use was for
busi ness purposes, for a total of $453. However, petitioner
failed to provide adequate records or other sufficient evidence
to corroborate his clained 40-percent business use. See sec.
274(d); sec. 1.274-5T(b)(6), Tenporary Incone Tax Regs., 50 Fed.
Reg. 46016 (Nov. 6, 1985). W conclude that petitioner has
failed to neet the hei ghtened substantiation requirenents for his
cel lul ar tel ephone expenses and, therefore, sustain respondent’s
determ nation as to those expenses.

As to petitioner’s landline tel ephone and Internet service
provi der expenses, according to petitioner’s testinony the
cl ai mred expenses were “70 to 80% for business purposes.
Additionally, petitioner testified that the total anmounts of
| andl i ne tel ephone expenses and I nternet service provider
expenses were docunented through his bank statenents. However, a
review of petitioner’s bank statenents reveals two separate

charges fromRCN |isted as being for cable, Internet, and phone
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services for a total of $205.!' Petitioner failed to offer any
evi dence of the cost of cable, which would be a nondeducti bl e
personal expense pursuant to section 262(a), as opposed to his

I nternet and tel ephone costs, which would, if anything, be m xed
personal and busi ness expenses. W will not estimate a
deducti bl e expense unl ess the taxpayer presents sufficient

evi dence to provide sone basis upon which an estinate may be

made. Vanicek v. Conm ssioner, supra at 743. Additionally, any

expense for basic |ocal tel ephone service with respect to the
first telephone Iine to a residence is treated as a nondeducti bl e
personal expense. Sec. 262(b). On the basis of the foregoing,
we sustain respondent’s denial of petitioner’s deduction for
| andl i ne tel ephone expenses and I nternet service expenses.
Petitioner offered pictures of his audio equipnment used in
hi s voi ce-over business. However, petitioner failed to provide
testinony or docunentation regarding the costs of the audio

equi pnent. Accordingly, we sustain respondent’s denial of a

10n Oct. 17, 2003, petitioner paid RCN $94, and on Dec. 10,
2003, petitioner paid RCN $111.

The Court has characterized Internet service provider
expenses as utility expenses. Vernma v. Comm ssioner, T.C Meno.
2001-132. Strict substantiation therefore does not apply, and
the Court may estimte a taxpayer’s deducti bl e expenses, provided
that the Court has a reasonabl e basis for making an estimate.

Vani cek v. Commi ssioner, 85 T.C at 743.
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deduction for his audio equipnent.!? See Vanicek v.

Conmi ssi oner, supra at 743.

Petitioner also clained deductions for various classes.®®
According to petitioner’s testinony, he attended Saturday norning
voi ce-over copy reading classes with Jennifer Duckworth and Kevin
Taylor from10 a.m to 12 noon, and Saturday afternoon skil
study and techni que concentration classes at HB Studios from1l
p.m until 5 p.m Expenditures made by a taxpayer for education
are deductible, with certain exceptions not relevant here, * if
t he education either:

(1) Maintains or inproves skills required by the
i ndi vidual in his enploynment or other trade or business; or

(2) Meets the express requirenents of the individual’s
enpl oyer, or the requirenents of applicable | aw or
regul ations, inposed as a condition to the retention by the
i ndi vi dual of an established enpl oynment rel ationship,
status, or rate of conpensation.

2Petitioner’s audi o equi pmrent appears to include conputers
and conputer peripheral equipnent. See sec. 280F(d)(4). Such
property would be “listed property” subject to the heightened
substantiation requirenents of sec. 274(d). However, because
petitioner’s expenses for audio equipnent fail to neet general
substantiation requirenments, we need not address whether they
woul d have net the requirenents of sec. 274(d).

Bpetitioner testified that these recei pts substantiated his
expenses for “performng classes and expenses”; however, this
category does not appear on petitioner’s return.

The cl asses do not qualify petitioner for a new trade or
busi ness. Thus, deductions associated with the classes are not
prohi bited under sec. 1.162-5(b), Incone Tax Regs.
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Sec. 1.162-5(a), Incone Tax Regs. \Wether education maintains or
i nproves skills required by the taxpayer in his business is a

question of fact. Boser v. Comm ssioner, 77 T.C 1124, 1131

(1982), affd. wi thout published opinion (9th Gr., Dec. 22,

1983); Joseph v. Comm ssioner, T.C Meno. 2005-169. The fact

that a taxpayer’s education is helpful to himin the perfornmance

of his duties does not establish that its cost is a deductible

busi ness expense. Joseph v. Conm ssioner, supra. Taxpayers mnust
show that there is a direct and proximate rel ati onship between

t he education expenses and the skills required in their business;
however, a precise correlation is not necessary. Boser v.

Conmi ssi oner, supra at 1131.

Petitioner testified that the classes are essential to
continued inprovenent of skills required in his business as a
performng artist. According to petitioner: “one of the
requi renents for artists, for continuing enploynent, is steady
work with auditioning, performng, training, and self-

i nprovenent.” Accordingly, we conclude that petitioner’s
participation in the classes maintained or inproved his skills.
Additionally, petitioner testified that the classes occurred

weekly and that they were helpful. See Boser v. Conm ssioner,

supra at 1132-1133; Ford v. Comm ssioner, 56 T.C 1300, 1305-1307

(1972), affd. per curiam487 F.2d 1025 (9th Cr. 1973); sec.
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1.262-1(b)(9), Income Tax Regs. (“Expenditures * * * are not
deducti ble unless they qualify under section 162 and 8§ 1.162-5
[, Income Tax Regs.]”). On the basis of the foregoing, we
conclude that petitioner’s expenses for the classes are ordinary
and necessary busi ness expenses and petitioner should be all owed
a deduction for those expenses to the extent that he has
substanti ated them

Petitioner offered receipts for the voice-over cl asses
bearing dates from cal endar year 2001. However, petitioner
failed to offer any docunentation that corroborates his testinony
regardi ng the cost of the voice-over classes for the year in
issue. We will not estimate deducti bl e expenses unless the
t axpayer offers sufficient evidence to provide sone basis upon

whi ch an estimate may be nmade. Vanicek v. Conm ssioner, 85 T.C.

at 743. Accordingly, we sustain respondent’s determ nation
regardi ng the voi ce-over classes.

As to the classes at HB Studi os, petitioner provided
receipts totaling $248 for the year in issue. W conclude that
these receipts and petitioner’s testinony are sufficient to
substanti ate a deduction of $248. However, the record contains
no evi dence of the costs of individual classes. Petitioner
testified that he occasionally prepaid for the classes so that he
woul d not have to pay for themin cash. W wll not estinate

deducti bl e expenses unl ess the taxpayer offers sufficient
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evi dence to provide sone basis upon which an estinate may be
made. |d. Accordingly, on the basis of the foregoing receipts,
we concl ude that petitioner may deduct $248 for classes at HB
St udi os.

Petitioner also offered receipts for various acting books
purchased at Drama Books. According to petitioner’s testinony,
t he books were used in the voice-over classes discussed above.
Accordi ngly, we conclude that petitioner should be allowed to
deduct $67 for books purchased at Drama Books used in his voice-
over cl asses.

As to the remai ni ng expenses not specifically discussed
above, petitioner contends that we may use the limted
substantiation he offered to estimate his expenses under the
Cohan doctrine. However, as discussed above, petitioner failed
to specify which of the receipts that he offered substantiate the
particul ar expenses clainmed on Schedule C. |Indeed, petitioner
failed to provide the Court with any evidence as to how he
arrived at the nunbers he clained as deductions on Schedule C.
W w il not estimate deducti bl e expenses unless the taxpayer
of fers sufficient evidence to provide sone basis upon which an

estimate may be nmade. Vanicek v. Conm ssioner, supra at 743.

Accordi ngly, we sustain respondent’s denial of deductions for
ot her expenses cl ai ned on Schedul e C beyond those specifically

al | owed above.
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As to the failure to file addition to tax, section
6651(a) (1) inposes an addition to tax for failure to file a
return by the date prescribed (determned with regard to any
extension of tinme for filing). The addition to tax is 5 percent
of the ultimately determned tax if the failure to file does not
exceed 1 nonth, with an additional 5 percent per nonth for each
month the failure continues, up to a maxi num of 25 percent. 1d.
However, the failure to file addition to tax is not inposed if
t he taxpayer can establish that such failure is due to reasonabl e
cause and not due to willful neglect. 1d. To prove reasonable
cause, the taxpayer nust show that he exercised ordi nary busi ness
care and prudence but nevertheless could not file the return when

it was due. See Crocker v. Conmi ssioner, 92 T.C. 899, 913

(1989). Respondent bears the burden of production pursuant to
section 7491(c), and petitioner bears the burden of proof. See

Hi gbee v. Commi ssioner, 116 T.C at 446.

Petitioner admtted failing to file a tinely return.
Accordi ngly, respondent has net his burden of production.
Petitioner testified that he relied on his tax return preparer to
tinely file his return or request an extension. However,
petitioner’s reliance on his tax return preparer to tinely file
his return is not reasonable. No particular expertise is
necessary to know that returns are due at prescribed tines. See

United States v. Boyle, 469 U S. 241, 251 (1985). Consequently,
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we hold that petitioner is liable for the failure to file
addition to tax pursuant to section 6651(a)(1).

As to the substantial understatenment penalty, section
6662(a) and (b)(2) inposes a penalty of 20 percent on the portion
of an underpaynent of tax attributable to a substanti al
under st at enent of inconme tax.'® A substantial understatenent of
incone tax is defined as an understatenment of tax that exceeds
the greater of 10 percent of the tax required to be shown on the
tax return or $5,000. Sec. 6662(d)(1)(A). The understatenent is
reduced to the extent that the taxpayer has (1) adequately
di scl osed his or her position and has a reasonabl e basis for such
position or (2) has substantial authority for the tax treatnment
of the item Sec. 6662(d)(2)(B)

The accuracy-related penalty is not inposed with respect to
any portion of the underpaynent as to which the taxpayer acted
w th reasonabl e cause and in good faith. Sec. 6664(c)(1). The
decision as to whether the taxpayer acted with reasonabl e cause
and in good faith depends upon all of the pertinent facts and
circunstances. Sec. 1.6664-4(b)(1), Incone Tax Regs. Rel evant
factors include the taxpayer’s efforts to assess his proper tax

l[tability, including the taxpayer’s reasonable and good faith

1% Under st at enent” nmeans the excess of the anobunt of the tax
required to be shown on the return over the anount of the tax
i nposed which is shown on the return, reduced by any rebate.
Sec. 6662(d)(2)(A).
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reliance on the advice of a professional such as an accountant.
Id. Furthernore, an honest m sunderstandi ng of fact or |aw that
is reasonable in the light of the experience, know edge, and
education of the taxpayer may indicate reasonabl e cause and good

faith. See Reny v. Commi ssioner, T.C Meno. 1997-72.

On his 2003 return petitioner reported total tax due of
$3,321. The record establishes that the total anobunt of tax due
frompetitioner exceeds the $3, 321 reported. G ven the
deducti ons conceded by respondent and allowed in the instant
proceedi ng, the understatenent may or may not be greater than
$5,000.1% |f the understatenent is greater than $5,000, as
determ ned gi ven our hol di ngs above, respondent will have net his
burden of production and petitioner will be liable for the
under st atenment penalty unl ess he can show reasonabl e cause,
reasonabl e basis, or substantial authority.

Petitioner testified that he relied on the advice of his tax
return preparer as to his clainmed deductions and that his | ack of
substantiati on was due to the loss of many of his receipts
through no fault of his owmm. Wiile a taxpayer’s reliance on the
specific advice of a tax return preparer may constitute
reasonabl e cause, petitioner has failed to offer testinony or

evi dence regarding the qualifications of his tax return preparer

16\\¢ t herefore order below that the decision will be entered
under Rul e 155.
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or the specific advice he relied upon. See sec. 1.6664-4(b)(2),
Exanple (1), Income Tax Regs. Petitioner’s general statenents
that he relied on his tax return preparer are not sufficient to
prove a reasonabl e basis, substantial authority, or reasonable
cause for his disallowed deductions. Secs. 6662(d)(2)(B)
6664(c)(1). Petitioner testified that he lost a portion of his
receipts for his clainmed deductions during June 2003. However,
petitioner provided |imted substantiati on of expenses incurred
after June 2003. Additionally, his efforts at re-creating his
expenses incurred before June 2003 were i nadequat e.
Consequently, we hold that petitioner is liable for the accuracy-
rel ated penalty pursuant to section 6662(a) for taxable year 2003
if the understatenment of his inconme tax exceeds $5, 000.

The Court has considered all other argunments made by the
parties and, to the extent we have not addressed them herein, we
consi der them noot, irrelevant, or wthout nerit.

On the basis of the foregoing,

Decision will be entered

under Rul e 155.




